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A continuing question about the drug program
that needs to be resolved about the Part 199
Drug Testing Programis this:

Are conpanies required to give pre-
enpl oynent drug tests to all enployees
working in covered positions if the
operator did not have its drug program
inplenented by the effective date of
April 20, or August 21, 19907

| have been advised by Bea Vandervaul k, RSPA,
and Donna Smth, Drug Ofice, that Robert
Ashby, OST Counsel, has advised that requiring
operators to give a pre-enploynment test to
enpl oyees who were on the job and working in a
"covered" position at the effective drug
testing date is a legally defensible position
when the operator did not have a Part 199 Drug
Testing Program in place as of the effective
drug testing dates. Unfortunately, there have
been conflicting RSPA answers to the above
guesti on.

| recommend that OPS adopt the follow ng
enf orcenent policy:

o] Qperators that do not have a drug
testing program nmeet i ng t he
requirements of Part 199 as of the
appl i cabl e drug testing
i npl enentation dates are in probable
violation and should be ~cited
accordi ng to CFR, Part 199
pr ocedur es.

o] OPS, after a finding of violation
that an operator did not have a drug



testing program which included the
test requirenents as specified in
Title 49, CFR, Part 199.11(a), wll
require that all enployees hired
after the applicable drug testing
i npl enentation dates and working in
a covered position be given pre-
enpl oynent drug tests.

In addition, OPS may choose to
require, by a Conpliance Order, that
pre-enpl oynent tests be required for
post Part 199 drug inplenentation
date enployees working in covered
positions. In general, OPS would
issue a Conpliance Oder requiring
pre-enpl oynent test for enployees
already in covered positions as of
t he Par t 199 drug testing
i npl enentation dates only if an
operator continues to refuse to
inplenent a drug testing program
nmeeting the requirenments of Part
199.



