NOTI CE OF AMENDMENT

CERTI FI ED MAIL - RETURN RECEI PT REQUESTED

March 23, 1994

M. Jon W Kinnison
Pr esi dent
Mar at hon Pi pe Li ne Conpany
231 East Lincoln
Fi ndl ay, Chio 45840
CPF No. 34514M
Dear M. Kinni son:

On Septenber 29 - 30, 1993, a representative of the Central
Region, Ofice of Pipeline Safety, pursuant to Section 211(c)
of the Hazardous Liquid Pipeline Safety Act, 49 U S.C. App. §
2001 et. seq. (HLPSA), conducted an inspection of your anti-
drug plan at your headquarters in Findlay, Onio.

As a result of this review, and the requirenments of 8§ 199.7(a)
to maintain and followa witten anti-drug plan that conforns
to the requirements of Part 199 and the DOT Procedures at 49
Code of Federal Regulations (CFR), Part 40, the foll ow ng

i nadequaci es were noted in your witten procedures:

1) § 199.7 Anti-drug plan.

8§ 199.7 requires that the witten anti-drug plan contain

t he net hods and procedures for conpliance wwth all the
requi renents set out in 49 CFR Part 199 and 49 CFR Part

40, including the enpl oyee assi stance program and
procedures for notifying enpl oyees of the coverage and
provisions of the plan. Also 8 199.7 requires that the
name and address of each NI DA | aboratory that anal yzes the
speci nen collected for drug testing, and the nane and
address of the operator's nedical review officer, nust

al so be included in the anti-drug plan.

Mar at hon's anti-drug plan did not have adequate procedures
to address the follow ng itens:



2)

8

a) 8 199.17 Retention of sanples and retesting.

8§ 199.17(b) states that "If the nedical review officer
(MRO determnes there is no legitimte nedical

expl anation for a confirmed positive test other than the
unaut hori zed use of a prohibited drug, the original sanple
must be retested if the enpl oyee nmakes a witten request
for retesting wwthin 60 days of receipt of the final test
result fromthe MRO The enpl oyee may specify retesting
by the original |aboratory or by a second | aboratory that
is certified by the Departnment of Health and Human
Services. The operator may require the enployee to pay in
advance the cost of shipnment (if any) and reanal ysis of
the sanple, but the enpl oyee nust be reinbursed for such
expense if the retest is negative".

and,
8§ 40.3 Definitions.

8 40. 3 defines an enpl oyee as "An individual designated in
a DOT agency regul ation as subject to drug urine testing
and the donor of a specinen under this part. As used in
this part "enpl oyee" includes an applicant for enploynent.
"Enpl oyee" and "individual" or "individual to be tested"
have the sanme neaning for purposes of this part.”

The operator is required to provide job-applicants the
sanme retest rights available to enpl oyees. Marathon did
not include job-applicants in its definition of an

enpl oyee. Additionally, Marathon did not specifically
address the retest rights of job-applicants el sewhere in
the anti-drug plan. Marathon nust either include job-
applicants in its definition of an enpl oyee or
specifically address job-applicant retest rights inits
pl an.

40. 31 Enpl oyer blind performance test procedures.

8 40.31(d)(1) states that "Each enpl oyer covered by DOT
agency drug testing regulations shall use blind testing
quality control procedures as provided in this paragraph.

(2) Each enpl oyer shall submt three blind perfornmance
test specinens for each 100 enpl oyee specinens it submts,



up to a maxi mum of 100 blind performance test specinens
submtted per quarter. A DOTl agency may increase this
per quarter maxi num nunber of sanples if doing so is
necessary to ensure adequate quality control of enployers
or consortiuns with very |arge nunbers of enpl oyees.

(4) Enployers with fewer than 2000 covered enpl oyees may
submt blind performance test specinens as provided in
paragraph (d)(3) of this section. Such enployers may al so
submt only blank sanples or may submit two separately

| abel ed portions of a specinen fromthe sanme non-covered
enpl oyee.

(5) Consortiunms shall be responsible for the subm ssion
of blind sanples on behalf of their nmenbers. The blind
sanpling rate shall apply to the total nunber of sanples
subm tted by the consortium

(6) The DOT agency concerned shall investigate, or shal
refer to DHHS for investigation, any unsatisfactory
performance testing result and, based on this

i nvestigation, the |laboratory shall take action to correct
t he cause of the unsatisfactory performance test result.

A record shall be made of the investigative findings and
the corrective action taken by the |aboratory, and that
record shall be dated and signed by the individual
responsi ble for the day-to-day nmanagenent and operation of
the drug testing | aboratory. Then the DOT agency shal
send the docunent to the enployer as a report of the
unsati sfactory performance testing incident. The DOT
agency shall ensure notification of the finding to DHHS.

(7) Should a false positive error occur on a blind
performance test specinen and the error is determned to
be an admnistrative error (clerical, sanple m xup, etc.),
t he enpl oyer shall pronptly notify the DOT agency
concerned. The DOT agency and the enployer shall require
the | aboratory to take corrective action to mnimze the
occurrence of the particular error in the future, and, if
there is reason to believe the error could have been
system c, the DOT agency nmay al so require revi ew and
reanal ysis of previously run specinens.

(8) Should a false positive error occur on a blind
performance test specinen and the error is determned to
be a technical or nethodol ogical error, the enployer shal
instruct the | aboratory to submt all quality control data
fromthe batch of speci mens which included the false



3)

8

positive specinen to the DOT agency concerned. In
addition, the |aboratory shall retest all specinens

anal yzed positive for that drug or netabolite fromthe
time of final resolution of the error back to the tine of
the last satisfactory performance test cycle. This
retesting shall be docunented by a statenent signed by the
i ndi vi dual responsible for day-to-day managenent of the

| aboratory's urine drug testing. The DOI agency concer ned
may require an on-site review of the | aboratory which may
be conduct ed unannounced during any hours of operation of
the | aboratory. Based on information provided by the DOT
agency. DHHS has the option of revoking or suspending the
| aboratory's certification or recomrendi ng that no further
action be taken if the case is one of |ess serious error
in which corrective action has already been taken, thus
reasonably assuring that the error will not occur again."

Mar at hon's anti-drug plan did not contain procedures
describing blind performance test requirenents. Marathon
records indicate that adequate blind performance testing
i s perforned.

40. 25 Specinmen col |l ection procedures.

8 40.25(f)(10)(i) states that "Upon receiving the specinen
fromthe individual, the collection site person shal
determne if it contains at least 60 mlIliliters of urine.
If the individual is unable to provide 60 mlliliters of
urine, the collection site person shall direct the
individual to drink fluids and, after a reasonable tine,
again attenpt to provide a conplete sanple using a fresh
speci nen bottle (and fresh collection container, if

enpl oyed). The original specinen shall be discarded. |If
the enpl oyee is still unable to provide a conplete

speci men, the follow ng rules apply:

(A) In the case of a post-accident test or test for
reasonabl e cause (as defined by the DOT agency), the
enpl oyee shall remain at the collection site and
continue to consune reasonable quantities of fluids
until the specinmen has been provided or until the
expiration of a period up to 8 hours fromthe

begi nning of the collection procedure.

(B) In the case of a preenploynent test, random
test, periodic test or other test not for cause (as
defined by the DOT agency), the enployer may elect to
proceed as specified in paragraph (f)(10)(i)(A) of



this section (consistent wth any applicable
restrictions on hours of service) or nay elect to
di scontinue the collection and conduct a subsequent
collection at a later tine.

(© |If the enpl oyee cannot provide a conplete sanple
within the up to 8-hour period or at the subsequent
collection, as applicable, then the enployer's MRO
shall refer the individual for a nedical evaluation
to devel op pertinent information concerning whet her
the individual's inability to provide a specinmen is
genui ne or constitutes a refusal to provide a
specinmen. (In preenploynent testing, if the enpl oyer
does not wish to hire the individual, the MROis not
required to make such a referral.) Upon conpletion
of the exam nation, the MRO shall report his or her
conclusions to the enployer in witing."

Mar at hon's anti-drug plan did not contain procedures

di scussi ng what steps would be taken if the individual is
unable to provide a sanple containing 60 mlliliters of
urine within 8 hours.

When it is found that an operator's procedures are inadequate,
Title 49 CFR, 8 190. 237 provides that the operator, after
notice and opportunity for hearing, may be required to anmend
its plans and procedures. This letter serves to provide you
with notice of the inadequate procedures and the response
options as prescribed under 8§ 190.237, Title 49 CFR  The
operator is allowed thirty (30) days after receipt of such
notice to submt witten coments or request an infornma
hearing. After considering the material presented, the Ofice
of Pipeline Safety is required to notify the operator of the
requi red amendnent or w thdraw the notice proposing the
amendnment .

The purpose of this letter is to docunent and to provide you
with a notice of the inadequate procedures at the tine of the

i nspection. |If you do not desire to contest the notice, please
provi de the revised anti-drug plan procedures within thirty
(30) days of receipt of this notice.

Si ncerely,

| van A. Hunt oon



Director, Central Region
Ofice of Pipeline Safety



